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Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

20th day of May, 2019 

MISC.(J) NO. 25/2018 
(Arising out of T.S. No.16/2018) 

 

M/S North East Enterprise 
A registered partnership firm represented by 
Its partners, with the registered address of the  
Firm being DaDhara Bamun Chuburi,  
PO & PS –Tezpur 
District – Sonitpur, Assam 
Present plaint singed by Sri Rupjyoti Das, 
one of the partners of the firm having his  
permanent resident at Vill- Lakhipur,  
Lanka, Dist- Nagaon, Assam. 
 

-- Petitioner       

-Vs.- 

(1)     Sri Nagen Munda @ Nagen Mura, 
Son of (L) Sitaram Munda 
Vill- Harigaon, Mouza – Haleswar 
PO- Nikamul, District- Sonitpur, Assam  
Another address : 
Tezpur Ghogra Tea Estate,  
Adibasi Gaon, PO & PS- Rangapara 
District – Sonitpur, Assam 
 

(2)     Sri Tapan Barai 
Son of (L) Sukala Barai 
Ward No.16, Tezpur Town 
Rubber Bagan, PO-Tezpur 
District- Sonitpur, Assam  
 

----- Opp. Party 
 
Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. D.Sharma 
 

A petition under Order 39 Rule 
1 and 2 of Code of Civil 
Procedure.  
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Petitioner’s case 
 

1. Petitioner‟s case appears to be in a narrow campus is that petitioner is a 

registered partnership firm and O.P No-1 entered into an agreement of sale 

daded-15/01/2014 with the petitioner for sale and purchase of land 

measuring an area 4 Khata 7 Lessa on consideration amount of 

Rs.6,75,000/- and subsequently on different dates the O.P N-1 received total 

amount of Rs.500000/- out of total consideration and on-2/5/15 O.P No-1 

had executed one Power of Attorney in favour of an employee of Petitioner 

for obtaining permission of sale. That petitioner got possession of land on-

29/3/2015. Thereafter in the month of June 2015, petitioner came to know 

that O.P No-1 revoked the power of attorney and further O.P No-1 & O.P 

No-2 manufactured documents and filed a collusive suit before the Civil 

Judge, Tezpur in order to defeat the claim of petitioner. The petitioner 

further pleaded that both the O.P‟s have obtained a collusive decree in T.S 

No-5/15 and further got executed a registered sale deed from the court in 

T.Ext-13/15. It is further pleaded by the petitioner that sale consideration 

between both the O.P‟s was finalized only for 3 kathas of land and the 

consideration for 1 katha 3 less of land yet to be finalized and there was no 

attempt to finalize the consideration for that 1 Katha 7 Lessas of land or nor 

court have ever finalized the same and the joint petition compromise petition 

filed in obtaining the compromise decree also contained vogue term. It is 

further pleaded by the petitioner that O.P No-2 never delivered with any 

possession of suit land from the court as the court officer never possessed 

the decreetal land of TS No-5/15. That the petitioner was totally dark about 

the previous suit between the O.Ps and petitioner came to know only on-

22/6/17 and O.P No-1 approached the petitioner on-23/06/2007 with an 

offer to settle the dispute through compromise outside the court and he 

sought time to get deed cancelled after discussing with O.P No-2. That O.P 

No-1 gave writing that he and other O.P had colluded with each other to 

defeat the petitioner and O.P No-1 disclosed that O.P No-2 worked as 

broker. Accordingly, the petitioner claimed to pass temprorary injunction for 

restraining the O.P‟s preventing them from disturbing the possession of 

petitioner over the suit land in any manner or from alienating, transferring or 

conveying the suit land to anyone or from mortgaging the suit land to 
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anyone till adjudication of suit after hearing the parties. The petitioner 

further instituted a T.S No-16 of 2018 against the O.P‟s for specific 

performance of agreement dated-15/01/2014 and further for declaration 

that the decree dated-07/09/15 passed in T.S No-5/15 was obtained 

fraudulently and collusively by the defendants and for setting aside the same 

with other reliefs.  

2. On receiving summons from the court O.P No-1 not turns up before this 

court upon which instant misc. case proceeded exparte against the O.P No-

1. O.P. No-2 though appeared before the court and sought adjournments for 

filling written objection but subsequently failed to contest the case by filling 

written objection.  

3. My Learned Predecessor in Office vide its order dated-28/03/2018 passed an 

order of add-interim temporary injunction against the O.P‟s and 

subsequently, same was extended time to time till the final hearing of the 

dispute came up for hearing. 

4. In the light of the pleadings of the petitioner to decide the injunction prayer 

filed under Order-39 Rule-2 of CPC followings are appears to be the points 

for determination:-  

1.  Whether there is any prima facie case in favour 

of the petitioner? 

2.  Whether balance of convenience favours the 

case of petitioner? 

3.  Whether petitioner is going to suffer 

irreparable injury in the event the court not 

granted temporary injunction against the 

O.P’s?  

5. Order 39, Rule l(c) provides that temporary injunction may be granted 

where, in any suit, it is proved by the affidavit or otherwise, that the 

defendant threatens to dispossess the plaintiff or otherwise cause injury to 

the plaintiff in relation to any property in dispute in the suit, the court may 

by order grant a temporary injunction to restrain such act or make such 

other order for the purpose of staying and preventing or dispossession of the 

plaintiff or otherwise causing injury to the plaintiff in relation to any property 

in dispute in the suit as the court thinks fit until the disposal of the suit or 

until further orders. 
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6. It is settled law that the grant of injunction is a discretionary relief. The 

exercise thereof is subject to the court satisfying that (1) there is a serious 

disputed question to be tried in the suit and that an act, on the 

facts before the court, there is probability of his being entitled to 

the relief asked for by the plaintiff/defendant; (2) the court's 

interference is necessary to protect the party from the species of 

injury. In other words, irreparable injury or damage would ensue 

before the legal right would be established at trial; and (3) that the 

comparative hardship or mischief or inconvenience which is likely 

to occur from withholding the injunction will be greater than that 

would be likely to arise from granting it. 

7. In the light above discussed the principles in the forthcoming discussions 

this court shall try to ascertain whether any of such grounds exist upon 

which the prayer of the petitioner may be allowed.  

8. To grant the order of temporary injunction is purely a discretionary power of 

the court .This discretion is to be exercised according to the established 

judicial principles and judicially. The following principles are laid down for 

consideration by the court while granting temporary injunction: 

 Prima facie case 

 Balance of convenience 

 Irreparable injury. 

PRIMA FACIE CASE 

9. Points for determination no-1 relates to the fact that whether petitioner 

has any prima facie case in his favour? 

10. The Hon‟ble Supreme Court in Marin Burn Ltd. v. R.N. Banerjee, 1958-I 

L.L.J. 247 held that  

„A prima facie case does not mean a case proved to the hilt but 

a case which can be said to be established if the evidence 

which is led in support of the same were believed. While 

determining whether a prima facie case had been made out, 

the relevant consideration is whether on the evidence led it was 

possible to arrive at the conclusion in question and as to 

whether that was the only conclusion which could be arrived at 

on that evidence. 
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11. In Gujarat Electricity Board, Gandhinagar v. Maheshkumar and Co. 

Ahmedabad 1995(5) SCC 545 wherein it was held that--- 

“Prima facie case” means that the Court should be satisfied 

that there is a serious question to be tried at the hearing, and 

there is a probability of Plaintiff obtaining the relief at the 

conclusion of the trial on the basis of the material placed 

before the Court. “Prima facie case” is a substantial question 

raised bona fide which needs investigation and a decision on 

merits. The Court, at the initial stage, cannot insist upon a full 

proof case warranting an eventual decree. If a fair question is 

raised for determination, it should be taken that a prima 

facie case is established. The real thing to be seen is that the 

Plaintiff‟s claim is not frivolous or vexatious.‟ 

12. From the understanding of above said settled case laws this court finds that 

“prima facie” means at the first sight or on the first appearance or on the 

face of it, or so far as it can be judged from the first disclosure.  

13. In the forthcoming discussions this court shall try to ascertain as to whether 

the dispute in hand has prima-facie case. The disagreements of the 

petitioner appears to be in narrow campus is that petitioner is a registered 

partnership firm and O.P No-1 entered into an agreement of sale daded-

15/01/2014 with the petitioner for sale and purchase of land measuring an 

area 4 Khata 7 Lessa on consideration amount of Rs.6,75,000/- and 

subsequently on different dates the O.P N-1 received total amount of 

Rs.500000/- out of total consideration and on-2/5/15 O.P No-1 had executed 

one Power of Attorney in favour of an employee of Petitioner for obtaining 

permission of sale and the petitioner got possession of land on-29/3/2015. 

Thereafter in the month of June 2015, petitioner came to know that O.P No-

1 revoked the power of attorney and further O.P No-1 & O.P No-2 

manufactured documents and filed a collusive suit before the Civil Judge, 

Tezpur in order to defeat the claim of petitioner. It is further pleaded by the 

petitioner that O.P No-2 never delivered with any possession of such land 

from the court as the court officer never possessed the decreetal land of TS 

No-5/15. That the petitioner was totally dark about the previous suit 

between the O.Ps and petitioner came to know only on-22/6/17 and O.P No-

1 approached the petitioner on-23/06/2007 with an offer to settle the 
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dispute through compromise outside the court and he sought time to get 

deed cancelled after discussing with O.P No-2. O.P No-1 gave writing that he 

and other O.P had colluded with each other to defeat the petitioner and O.P 

No-1 disclosed that O.P No-2 worked as broker. 

14. During the time of hearing neither the petitioner nor the O.P‟s have adduced 

any sort of evidences before this court. Petitioner side submitted Xerox 

Copies of certain documents before this court as Annexure with the petition 

filed under Order-39 Rule-1&2 of CPC. However, the prayer of petitioner 

filed in support with affidavit supporting the contents of prayer.  

15. I have heard both the sides and perused the entire pleadings on record 

along with the copies of documents submitted in the form of Annexure. 

16. At this stage without entering into the merits of the dispute in hand after 

meticulous perusal of the documents submitted in support of the petition, 

this court finds that O.P No-1 named Sri Nagen Munda allegedly entered into 

an agreement of sale with the petitioner firm on-15/01/2014 to sale land 

measuring an area 4 Katha covered under dag no-328 of Periodic Patta No-

139 on consideration of Rs.675000/- and in pursuance to said agreement of 

sale O.P No-1 had received an amount of Rs.500000/- till 29/03/2015. The 

O.P No-1 further provide money receipts after receiving the said amount. 

The documents submitted in the form of Xerox copies further disclosed 

before this court that O.P No-1 executed one General Power of Attorney in 

favour of an employee of the petitioner for obtaining permission of sale and 

he without informing the petitioner revoked said Power of Attorney on-

16/09/2015. It further divulges before this court that O.P No-1 Nagen Munda 

executed to two numbers of written documents stating that he in collusion 

with the O.P No-2 got executed the sale deed and he further agreed to 

cancel the said sale deed no-2242/2015. 

17. If we go by the dates of those documents submitted before this court in the 

form of Xerox copies, it becomes unqualified before this court that on-

09/06/2015 the O.P No-1 revoked the Power of Attorney and before 

revocation of such Power of Attorney T.S No-5 of 2015 was filed by the O.P 

No-2 against the O.P No-1, i.e on-28/01/2015 and subsequently on-

07/09/2015 suit was decreed on compromise. Consequent to that on-

23/2/2018 Sale Deed was executed under the hand and seal of the 

Sheristadar of the court vide T.Ext-13/15. From the above said facts it is 
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seen where there is a compromise decree between the parties the execution 

of sale deed through the court gives raise strong presumptions against the 

parties to that decree.  

18. The O.P No-1 allegedly admitted by executing two numbers of documents in 

favour of the petitioner stating and affirming that he along with O.P No-2 

obtained decree to defeat the petitioner and he further assured that he after 

consultation with his counsel shall make necessary arrangements for 

cancellation of the sale deed. The admissibility of those documents will be 

adjudicated at the time of final hearing of the dispute between the parties in 

T.S No-16/18 and till then the face value of those documents helps the court 

to draw a strong presumptions against the O.P‟s about the entire alleged 

transactions.  

19. Hence, from the above said discussion it is apparent from the case record 

that O.P No-1 even on executing sale agreement in favour of the petitioner 

in the year 2014 for sale and purchase of the suit land at consideration of 

amount Rs.675000/- and even on receiving Rs.500000/- with 

acknowledgement from the petitioner, in the year 2015 neglecting all the 

transactions filed compromise petition before the court in T.S No-5/2015 and 

obtained compromise decree over the suit land.  

20. Undoubtedly the evidentiary value of the documents submitted in the forms 

of photo state copies will be adjudicated in T.S No-16 of 2008, filed by the 

plaintiff against the defendants. Prior to that at this stage without entering 

into the merits of the dispute in hand considering the documents and 

pleadings put forwarded by the petitioner this court finds prima facie case 

in favour of the petitioner. All the material questions regarding the 

admissibility of the documents will be answered at the time of final hearing 

of the main suit and prior to that in deciding the instant prayer, this court 

finds from face of those documents a strong presumption may be drawn 

against the conducts of both the O.P‟s and that gives rise of a prima facie 

case in favour of the petitioner.  

21. In the light of discussions above this court finds prima facie case in favour of 

the petitioner. Accordingly, points for determination no-1 answered in 

affirmative and in favour of the petitioner. 
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Balance of convenience or inconvenience: 

22.  Points for determination No-2 relates whether balance of 

inconvenience favours the case of petitioner? The pleadings of the 

petitioner makes it categorical that suit property presently under possession 

of petitioner and that was handed over to him by the O.P No-1 on-

29/3/2015. The discussions and decision of issue no-1 favours the prima 

facie case in favour of the petitioner. The pleadings of the petitioner clears 

that on the strength of a compromise decree the O.P No-2 managed to get a 

registered sale deed in his favour over the suit property through an officer of 

the court and in case the O.P No-2 manages to obtained the possession of 

the suit property and alienate or damage the property in any manner that 

will definitely causes inconvenience to the petitioner. Or in other words in 

the event before adjudication of contentions raised by the petitioner as 

plaintiff in T.S No-16/18, the suit land damaged or alienated in an manner 

by the O.P No-2 who already received one registered sale deed in respect of 

the suit land, the very purpose of filling the suit and instant petition will be 

infructuous. 

23. Hence, in the light of above said discussions this court is of considered 

opinion that balance of convenience favours the petitioner‟s case and there 

is no possibility of creating any inconvenience to the O.P‟s in case the court 

granted injunction against them till the final disposal of the original suit.  

24. Considering the pleadings on record, this court finds there are many 

questions of fact and law needs to decide in the original suit and till final 

conclusion of the dispute between the parties, the subject matter of the suit 

is required to be preserved so that subject matter of the suit remains intact 

till final disposal of real points of controversy between the parties. 

25.  Therefore in the light of all the above said discussions this court is 

constrained to opine that petitioner establishes the balance of convenience 

in his favour. Accordingly, points for determination no-2 answered in 

affirmative and in favour of the petitioner.  

Irreparable injury: 

26. Points for determination no-3:- Whether petitioner is going to 

suffer irreparable injury in the event the court not granted 

temporary injunction against the O.P’s? In the case of Orissa State 

Commercial Transport Corporation Ltd. v. Satyanarayan Singh 
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(1974) 40 Cut LT 336 it was observed that „Irreparable injury’ means 

such injury which cannot be adequately remedied by damages. The remedy 

by damages would be inadequate if the compensation ultimately payable to 

the plaintiff in case of success in the suit would not place him in the position 

in which he was before injunction was refused. 

27. Considering the nature of dispute pending between the parties this court 

already observed that petitioner has prima facie case and balance of 

convenience in his favour. Now coming to question of irreparable injury this 

court finds that petitioner claimed that petitioner has been possessing the 

suit land since 29/3/2015 and if the O.P No-2 on the strength of compromise 

decree and sale deed alienate the property in any manner he will suffer 

irreparable injury. The contentions of the petitioner appears to be 

sustainable as any sorts of alienation of the suit property by the hands of 

O.P‟s shall create irreparable injury to the petitioner. Petitioner after making 

payments of five lacs to O.P No-1 still waiting to get register sale deed and 

the series of the incident declared by the petitioner in his petition supporting 

with an affidavit clears that lots of efforts both mental and physical have 

been imposed by the petitioner side to obtain the alleged registered sale 

deed from the O.P No-1. The injuries that is going to be suffered by the 

petitioner or already suffered or undergone by the petitioner obviously shall 

not be properly liquidated with proper forms of damages.  

28. Hence, prior conclusion of real points of controversy between the parties, at 

this stage this court finds that petitioner is going to be suffered irreparable 

injuries in the event of non-granting the relief of temporary injunction. 

Hence, this issue no-3 answered in affirmative and in favour of the 

petitioner.  

29. In the light of discussions and decisions above this court finds that petitioner 

proved three golden principles of granting the injunction in his favour. 

Hence, the petitioner is entitled to get an order of temporary injunction 

against the O.P‟s.  

30. In the result the prayer of petitioner is allowed without cost by passing the 

following order:-  
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ORDER 

31. An order of temporary injunction is passed over the suit land by restraining 

the O.P‟s preventing them from disturbing the possession of petitioner over 

the suit land in any manner or from alienating, transferring or conveying the 

suit land to anyone or from mortgaging the suit land to anyone till final 

adjudication of suit. 

32. This order shall remain valid till disposal of the original T.S No-16/18. 

33. Both the sides shall bear their respective cost. 

34. Prepare a decree accordingly. 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


